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DETAILED ACTION 

Receipt is acknowledged of Declaration filed on October 22, 2002 and 
Information Disclosure Statement filed on October 28, 2002. A filed June 13, 2002. 

Status of the Claims 
Claims 1-47 are pending in this application. 

Response to Declaration 

Applicants' 1.132 declaration filed October 22, 2002, in paper No.28 have been 
considered and are deemed insufficient to overcome the rejection of claims 1-47. 

Claim 1-47 directed to the same invention as that of claim 5 of commonly assigned . The 
issue of priority under 35 U.S.C. 102(g) and possibly 35 U.S.C. 102(0 of this single invention 
must be resolved. 

Since the U.S. Patent and Trademark Office normally will not institute an interference 
between applications or a patent and an application of common ownership (see MPEP § 2302), 
the assignee is required to state which entity is the prior inventor of the conflicting subject 
matter. A terminal disclaimer has no effect in this situation since the basis for refusing more 
than one patent is priority of invention under 35 U.S.C. 1 02(f) or (g) and not an extension of 
monopoly. 

Failure to comply with this requirement will result in a holding of abandonment of this 
application. 

The rejection of claim 1-47, under 35 U.S.C. 102 (f), in Paper No. 25 is maintained for 
the following reasons. 1.132 declaration can operate only when it is in reference to unclaimed 
subject matter. In the instant case, the claimed subject matter has been in possession and 
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enforcing identical scope, in claim 5 of US '717. The claims are identical in scope and involve 
different inventors. 

Response to Arguments 

Applicants' arguments filed October 22, 2002 have been fully considered and are 
deemed insufficient to overcome the double patenting rejection of claims 1-47 for the reasons set 
forth in Paper No. 25. 

The double patenting rejection of claims 1-47, set forth in Paper No. 25, is maintained 
for the following reasons. US '347 evidenced the genus of tocol has been claimed and US "71 7 
evidenced that the species of a- tocopherol has been claimed in claim 5. The combined claim of 
US '347 and US'717 render the instant claim obvious wherein the detailed limitation of US '717 
render claim 5 identical to the instant claims . The dependant claim 5 is unclear, were all the 
limitations of the base claim is identical to the instant claim, then it statutory double patenting. 

Therefore THIS ACTION IS MADE FINAL . Applicant is reminded of the extension 
of time policy as set forth in 37 CFR 1.136 (a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 CFR 
1.136(a) will be calculated from the mailing date of the advisory action. In no event, however, 
will the statutory period for reply expire later than SIX MONTHS from the date of this final 
action. 
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Telephone Inquiry 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Kamal Saeed whose telephone number is (703) 308-4592. The 
examiner can normally be reached on Monday-Friday from 8:00 AM - 5:00 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Mr. Joseph K. McKane, can be reached at (703) 308 4537. The unofficial fax phone 
for this group are (703) 308-4556 or 305-3592. 

When filing a FAX in Technology Center 1600, please indicate the Header (upper right) 
"Official" for papers that are to be entered into the file, and " Unofficial" for draft documents 
and other communications with the PTO that are not for entry into the file of the application. 
This will expedite processing of your papers. 

Communication via Internet e-mail regarding this application, other than those under 35 
U.S.C. 132 or which otherwise require a signiture, may be used by applicant and should be 
addressed to [joseph.mckane@uspto.gov]. All Internet e-mail communications will be made of 
record in the application file. PTO employees will not communicate with applicant via Internet 
e-mail where sensitive data will be exchanged or where there exists a possibility that sensitive 
data could be identified unless there is of record an express waiver of the confidentiality 
requirements under 35 U.S.C. 122 by the applicant. See the Interim Internet Usage Policy 
published by the Patent and Trademark Office Official Gazette on February 25, 1997 at 1 195 OG 
89. 
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Any inquiry of a general nature or relating to the status of this application should be 
directed to the Group receptionist, whose telephone number is (703) 308-2286. 



Kamal Saeed, Ph.D. Qt^^^^^ 
August 1 7, 2002 £ dla Ch ^§^ 

Primary Patent Examiner 

Art Unit 1626, Group 1620 
Technology Center 1 



